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RE: Request for Review by Garfield Heights City School District

Dear Secretary Dortch:

Enclosed please find a Request for Review and Waiver from a decision by
the Schools and Libraries Division of the Universal Service Administrative
Company relative to Garfield Heights City School District (Billed Entity No.:
129499},

/

Enclosed are an orlglndl and five copies of the Request for Review and Waiver.
Please file the original dnd four of the copies and return one ‘rlme—s’rqmped copy
to me in the enclosed self addressed-stamped envelope.

Please direct all communication regarding this appeal to my aftention. Thcmk
you for your assistance in this matter.
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Linda Schreckinger Sadler
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In the Matter of: )
)
Request for Review of Decision of )
the Universal Service Administrator by )
)

Garfield Heights City School District ) CC Docket No. 02-6
Garfield Heights, OH )
)
)
Schools and Libraries Universal )
Service Support Mechanism )

TO: Marlene H. Dortch, Secretary
Federal Communications Commission
Office of the Secretary |
445 12th Street, SW ;
Washington, DC 20554 |
Garfield Heights City School District (“Garfield”) appeals the Universal Service
Administrative Company’s (“USAC”) Funding Commitment Decision Letter issued on
February 7, 2008-in which its district-wide discount percentage was lowered by USAC
for its Funding Year 2007-2008 application. In the alternative, Garfield requests a waiver
of the USAC procedural rules that were implemented so as to make Garfield’s
compliance impossible. This Request for Review and/or Waiver is made to the Federal

Communications Commission (“FCC”) pursuant to 47 C.F.R. §§ 54.719(c), 54.721 and

47 CF.R.§1.3 seeking relief relative to:
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Garfield Heights City School District:

Billed Entity Number: > 129499
FCC Form 471 Application Number: 544469

Funding Request Numbers Appealed: 1505751, 1505756, 1505757,
1505758, 1505759, 1505763,
1505764 and 1565448

Date of Funding Commitment Decision Letter: February 7, 2008 '

Contact Information

(1) To discuss this appeal: Linda Schreckinger Sadler Esq.
26010 Hendon Road
Beachwood, OH 44122
Tel. 216-288-1122
- Fax: 216-464-7315
Ischrecks@yahoo.com

(2) For all other FCC/SLD purposes: Charlene Dornback
25801 Richmond Road
‘Cleveland, OH 44146
Tel. (216) 831-2626
Fax. (216) 831-2822

- L SLD’s REASONS FOR REDUCING DISCOUNT PERCENTAGE

Although Garfield’s FCC Form 471 applications for the July 1, 2007-J uné 30,
2008 Funding Year were funded, the Schools and Libraries Division (“SLD”) of the
Universal Service Administrative Company (“USAC™) erred when it issued a Funding
Commitment Decision Letter (“FCDL"”) correcting the s‘harec‘i discount percentage to a
lower percentage than that to which Garfield City School District is actually entitled. The

lower discount percentage was the result of the SLD’s refusal to accept the alternative

@iscount mechanism suryeys of the District. The Funding Commitment Decision Letter
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lowered the shared discount percentage in stating: “The shared discount was reduced to a
level that could be validated by third party data.”

Garfield herein requests a review of the SLD’s refusal to accept the data which
had been provided and the SL]j’s resultant lowering of the discount calculation for all
FRNs contained in it application.

Il. STATEMENT IN SUPPORT OF APPEAL

A. STATEMENT OF FACTS

For its FCC Form 471 application Garfield used an approved alternative
calculation mechanism to determine its shared discount percentage. It did so under the
'authority of 47 C.F.R. § 54.505(b)(1) which clearly states that the data obtained ti]rough
alternative mechanism methodology may be used to determine a school’s level of need.
Garfield chose to utilize “Projections Based on Surveys.” in the preparation of the free
and reduced data for its FCC Form 471 application. This was done in compliance. with
numbers 3 and 7 of the FCC/SLD approved survey methodology procedures in effect at
that time, as detailed in the “Reference Area” on the SLD’s website under “Alternative
Discount Mechanisms Fact Sheef.” See attached Exhibit “A.” It is impeortant to ﬁote that
the SLD made no interim revisions to this page between January 6, 2006 and J uné 21,
2007 when the current version appeared on the SLD website.

During the Program Integrity Assurance (“PIA”) process, the SLD reviewer
requested :and received copies of the free and reduced data ca-.l)culations obtained from the
surveys conducted by the District. Its PIA response contained a letter from the District’s
Food Service/Nutrition Djrector documenting the survey methodology used by the
Distwict and sqmmanzmgﬁthe data. At leastione copy of the survey form ftself was
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included in the District’s response. The information sent supported the requested discount

stated on Garfield’s Form 471 application,

The free and reduced data obtained from the surveys provided the basis upon the
District calculated its discount percentages and supported a district-wide discount of
76%. The methodology and documentation submitted by Garfield to PIA c‘learl;i »
substantiated the District’s disc;ount ;pefcentage calculation.

'B. THE USE OF NSLP FORMS FOR SURVEY PURPOSES WAS NOT
PROHIBITED AT THE TIME THE DISTRICT FILED ITS FCC FORM 471.

At all times during its application process, Garfield strove for full compliance
with the rules and regulations of the E-rate program. In the fall of 2006, in order to
properly determine the discount percentage to which it was rightfully entitled, su%rvey

; " data was obtained. This data was collected and processed several months prior t(;) the
filing and certification of the District’s FCC Form 471 application. On June 21, 2007,
approximately eight (8) months after the surveys were sent — and more than four 2(4)

.% - months after the Forms 471 were filed - the Reference Area of the SLD’s website first
jpublished the prohibition stating that NSLP forms could not be used for surveys.:

While National School Lunch Program (“NSLP”) data is the primary means of
determining a school’s level of discount, C.F.R. § 54.505 (b)(1) permits an entity to use
iseveral alternative mechanism methodologies to calculate dis’counts.1 These
methodologies are recognized as valid means of determining the level of need upon
which discount calculations for eligible products and services may be based. Since

CFR. §54.505(b)(1) clearly states that the data obtained through al‘tematxivé mechanism

N
X

U | - . ,
Il-tlSee 47CIFR. § (54’505&@ (1), (2); -and Regulest ffor Review of the Decision of the Universal Service
HAdminjstrator by Acadeniia :Ggészé; Puérto Rico, et al. DA06-1907.
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methodology may be used to determine a school’s level of need, Garfield electedg to use

the sanctioned survey method to determine the shared discount level of its distrric;t. It
followed the SLD instructions as posted on its website in the Fall of 2006. 1t foliowed
procedures for survey methodology by distributing survey forms to all families m each of
its schools. The survey forms contained all necessary data requests. After the survey
responses were received, the Food Service/Nutrition Director ascertained that the level of
returns met the minimum requirement of 50%. The Food Service/Nutrition Director then
tallied the responses for each school. The survey method employed permitted thé District
to accurately calculate the discount percentage to which it was entitled - 76%. It was this
calculation upon which the Form 471 data relied. | |

During the PIA process Garfield provided good faith responses to the que;stions
posed by Ashish Patel, the reviewer. The survey data, a letter from the Director df
Nutrition/Food Services and at least one copy of the actual survey form itself werie sent to
the frev.iewerr'in response to PIA requests for documentation supporting the requegted
discount. The supporting documentation was provided within the prescribed tim;e period
yet the reviewer rejected the documentation and reduced the discount percentage from
76% to 69%. The District asked its reviewer to provide information documenting that the
INSLP prohibition was in effect at the time of the 471 filing. He was unable to do 50.
Nor did he have knowledge as to when the prohibition was implemented. He only ‘kne;iv
of the June 21, 2007 version on the SLID’s website and that he had been instructed that
INSLP forms ceuld not be used for survey pugposes for Funding Year 2007. Despite
repeated requests by the District, neither he, nor his supervisor could furtiher elucidate the

4authoﬁty@p®nwmdh e based his rejection of ithe suryey forms. To the detriment of the




District Mr. Patel then proceeded to reduce the Garfield’s s‘he;ted discount percentage
from 76% to 69%..

When Garfield conducted its survey during the Fall of 2006 it complied V%Vifh all
requirements in effect for surveys ar that time and used the results as the basis for
calculating discount percentages for its District. Since it contained all the neceséary
survey eleménts, Garfield used the Ohio National Schoel Lunch Program form aé its
survey form. Use of the NSLP form was deemed to be an expedient method for
gathering student financial data required for many federal and state pro grams without
imposing the substantial burden on famlhes of comprehendmg and completing a
multitude of different forms. The United States ! Department of Agriculture E11g1b111ty

,, : ' Mgnual For School Meals clearly states that NSLP data can be used [by a schoo‘l] fora

variety of purposes.” Until after June 21, 2007, the date the SLD revised its Alternative

Discount Mechanisms webpage to expressly prohibit the use of NSLP forms for survey
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purposes, NSLP forms had often been accepted by the SLD for E-rate survey purboses.

S

C. EI‘HE SLD RETROACTIVELY APPLIED A PROCEDURAL RULE
CHANGE

Although limited in scope, the prior Orders of the FCC have recognized the patent
injustice to the applicant when the SLD implements procedural changes and applies them
retroactively.’ In its prior Orders the FCC granted the applicants’ Requests for Review,
finding that the SLD acted incorrectly by imposing procedural requirements that were not

in effect at the time the applications were filed.
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The accuracy of the survey calculations for Garfield was never challengec:l by the
SLD. Neither was the manner in which the sutvey was conducted ot processed ‘6\5 e
District. Since the documentation provided by the District supported its requesteél shared
discount percentage, the SLD should not have disregarded the documentation. While it
has the right to réview data to determine éccuracy and program compliance, the éL‘D
does not have authority to retroactively implement procedural policy changes. Hfad the
procedural rule change been readily ascertainable on the SLD website prior to th(ie Fall of
2006, the District would have had an adequate amount of time to create, dissemirllate and
coilect new non-NSLP survey forms and certainly would have complied. The fact is the
SLD did not make the information readily available to applicants. Garfield’s Foﬁn 471
was filed in February 2007; the change to the Alternative Mechanisms website pége was
not made until June 21, 2007. And, until June 21, 2007, there was no published
: information readily available on the SLD’s website to alert Garfield that a rule change
§ . had been, or was a‘boﬁt to be, made. Applicants frequently séek guidance on the SLD’s
’ ;
website, especially in the “Reference Area” which USAC created expressly to provide
guidance-to applicants. Even SLD 'Help Desk personnel point people to the website for
instruction and guidance. To implement program changes that have a significant impact
on an application and yet.omit posting them to the primary, sgmet»imes only, 'resoﬁrce
available to the applicant, is not only detrimental to the application process but is
contrary to the goal of pﬁ@yiding financial suppert to the K-12 students, the true

beneficiaries of the E-rate program.
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D. THE FUNDING COMMITMENT DECISION LETTER FAILED TO
PROVIDE ADEQUATE REASONS FOR REDUCING THE DISC()UNT

PERCENTAGE OF THE DISTRICT

'The failure of the FCDL to proyide sufficient information upon which thé District
could verify the correctness of the SLD’s calculations and adequately address isspes on
appeal exacerbates already frugtrating circumstances. Especially since neither thé, PIA
reviewer nor his supervisor were able to cite authority for the SLD’s pbsition, the: vague
explanation in the FCDL left the District with the only logical conclusion: that t};e rule
change had been applied retroactively to their application.

In the FCDL explanation, an applicant is entitled to be able to understandithe
rationale underlying the SLD’s decision to reduce site discount levels.* In Garﬁeild’s
Funding Commitment Decision Letter the SLD failed to provide an explanation that
b would allow the District to understand the basis for modifying its shared discoun;
percentage. In the FCDL, for each FRN subject of this appeal, all that was statedl in the
Funding Commitment Decision Explanation section was that the shared discounts were
reduced to a level that could be supported by third party data. Since the Commiss;on’s
Order in Academia-Claret, 5 USAC seems to have abandoned “insufficient
documentation” as the reason for rejecting discounts based on survey data and has
replaced its unjustified/unexplained rejection of alternative mgthodo‘logy calculations by
pretending they were never submitted, stating “the shared discount was reduced to a level
that could be validated by third party data.” Since all data was submitted by "c;he District,

tto which third-party data is it that the SLID refers? The choice of language fails to

e *See lequest b/ or;ﬂeevlew oft the !Deaaszon of the Universal Service Administrator by Terral School District
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provide the District with any explanation for, or understanding of, the basis for the SLD’s
rejection of the data submitted. In a case such as this, where an applicant did not receive

sufficient notice or guidance regarding the changes the SLD made to the survey
methodology procedures, it is especially important for the FCDL to provide the |
applicants with a reason for, and understanding of, the discount reduction so the}% may
adequately address the issues on appeal.

. STATEMENT IN SUPPORT OF WAIVER

Throughout the application process Garfield complied with all substantive rules of
the E-rate program. There is no allegation whatsoever that Garfield’s use of NSLf,P forms
for survey purposes was done to waste, abuse or defraud the E-rate program. The FCC
has repeatedly reiterated is authority to waive rules for good cause shown:

The Commission may waive any provision of its rules on its own motion
and for good cause shown. A rule may be waived where the particular .
facts make strict compliance inconsistent with the public interest. In |
addition, the Commission may take into account considerations of i
hardship, equity, or more effective unplementatwn of overall policy on"
an individual basis. In sum, waiver is appropriate if special
circumstances warrant a deviation from the general rule, and such
deviation would better serve the pubhc interest than strict adherence to
the general rule. (footnotes omitted)’

Although not readily ascertainable to E-rate program applicants, if the procedural
rule stating that NSLP forms could net be used for survey purposes was in effect 1n
February 2007 before the filing of Garfield’s 471 Applicatioh 544469, Garfield requests
the FOC jgrant it a waiverofithe policy. Ifthe procedural rule was properly implemented

prior to the filing of Garfield’s Form 471 application, it is certainly in the best interests of

the students ofiGarfield Gity School District to have the procédural rule waived, If a

: wawer s 0 motfgran:ced it is the ‘smdents of the Distriot who will suffer the Jhardshlp that the
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SLD’s reductions in discount percentages will bring. The FCC has routinely waived

'compliance fOl‘ procedural violations when the tecord contains no evidence of intent to
lde:fraud or abuse the E-rate program.” Since there have been no allegations whatsoever
regarding Garfield’s intent to waste, abuse or defraud the program, should the FéC find
that the procedural prohibition regarding use of NSLP forms as surveys was in place prior
to the Fall of 2006, the District should be granted a waiver of the rule. '

IV. CONCLUSION |

At the time it was utilized, the survey method used by Garﬁeld was fully
supported by all necessary documentation and followed the then ;prescribed survejy
method procedures. Those 'prdcedures had no prohibition against using NSLP fo%rms for
survey purposes. By retroactively implementing a procedural rule change prohibéiting the
use of NSLP forms for survey purposes, the SLD exceeded its authorify and 'acteél
contrary to FCC mandates. The retroactive rule change applied by the SLD resulted in
the rejection of the otherwise valid survey data submitted by Garfield. In turn, the
rejection of the surveys resulted in District receiving an unwarranted reduction in: its
discount percentage to a lower percentage than that to which it was actually entitied.

Based on the facts presented, the Garfield City School District should be allowed
to use the NSLP forms for survey purposes for Funding Year 2007-2008, Whethe1j~ SO
granted on appeal or by waiver. :

‘Garfield City Scheol District requests the FCC jgrant its Request for Review and
further requests that the FCC recognize its use of NSLP forms for survey ,pu},poseé as

walid at the time they were employed. in the alternative, if the FCC finds that the rule
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change was not retroactively applied by the SLD, Garfield requests that the FCC grant it

a waiver allowing use of the forms for survey purposes for Funding Year 2007. Garfield
further requests that the FCC order the SLD to correct its discount jpercentage calculation

to be 76% for all FRNs contained in 471 application 544469.

Respectfully submitted,

Linda Schreckinger Sadler '
Attorney at Law :
Ohio Bar No. 0000827
26010 Hendon Road
Beachwood, OH 44122
Phone: 216-288-1122

Fax: 216-464-7315
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON; D.C.

In the Matter of:

Request for Review of Decision of
the Universal Service Administrator by

Garfield Heights City School District

‘CC Docket No. 02-6 : ;
Garfield Heights, OH L

Schools and Libraries Universal
Service Support Mechanism

N NG N N N N e s MmN \eims

TO: Marlene H. Dortch, Secretary
Federal Communications Commission
Office of the Secretary | ,
445 12th Street, SW ?
Washington, DC 20554 |

Garfield Heights City School District (“Garfield”) appeals the Universal éervice j
Administrative Company’s (“USAC”) Funding Commitment Decision Letter issued on
Febrary 7, 2008 in which its district-wide discount percentage was lowered by USAC
for its Funding Year 2007-2008 vapplication. In the alternative, Garfield requests a waiver
of the USAC procedural rules that were implemented so as .to‘make Garfield’s
.compliance impossible. This Request for Review and/or Waiver is made to the 'Fédera‘l
‘Communications Commission (“FCC”) pursuant to 47 CF.R. §§ 54.719(c), 54.721 and |

47 CF R. §1.3 seeking relief relative to:
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Garfield Heights City School District:
Billed Entity Number: 129499
FCC Form 471 Application Number: 544469
Funding Request Numbers Appealed: 1505751, 1505756, 1505757,
1505758, 1505759, 1505763 and
1565448 §
Date of Funding Commitment Decision Letter: February 7, 2008 |
Contact Information
(1) To discuss this appeal: Linda Schreckinger Sadler Esq.
26010 Hendon Road
Beachwood, OH 44122
Tel. 216-288-1122
, Fax: 216-464-7315
' Ischrecks(@yahoo.com

(2) For all other FCC/SLD purposes: Charlene Dornback

b 25801 Richmond Road
. Cleveland, OH 44146
4 Tel. (216) 831-2626
- Fax. (216) 831-2822

I. SLDs REASONS HOR REDUCING DISCOUNTI PERCENTAGE

Although Garfield’s FCC Form 471 applications for the July 1, 2007-June 30,
2008 Funding Year were funded, the Schools and Libraries Division (“SLD”) of t:he
Universal Service Administrative Company (“USAC”) erred when it issued a Fuﬂding
Commitment Decision Letter (“FCDL”) correcting the shared discount percentage to a
lower percentage than that to which Garfield City School District is actually entitled. The
lower discount percentage was ithe eresult efthe STID’s refusal to accept the alternative

- discount mechanjsin surygys of fhe District. The Funfing Commitment Decision Letter
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lowered the shared discount percentage in stating: “The shared discount was reduced to a
fevel that could be validated by third party data.”

Gé.rﬁe‘ld herein requests a review of the SLD’s refusal to accept the data ;Vhich
had been provided and the SLD’s resultant lowering of the discount calculation for all
FRNSs contained in it application.

JI. STATEMENT IN SUPPORT OF APPEAL

A. STATEMENT OF FACTS

For its FCC Form 471 application Garfield used an approved alternative
calculation mechanism to determine its shared discount percentage. It did so und:er the
authority of 47 C.F.R. § 54.505(b)(1) which clearly states that the data obtained tiarough
alternative mechanism methodology may be used to determine a school’s level of need.
Garfield chose to utilize “Projections Based on Surveys.” in the preparation of th;e free
and reduced data for its FCC Form 471 napplicat-ion. This was done in compliance; with
numbers 3 and 7 of the FCC/SLD approved survey methodology procedures in ejiﬁfect at
that time, as detailed in the “Reference Area” on the SLD’s Website under “A'lten:qative
Discount Mechanisms Fact Sheet.” See attached Exhibit “A.” It is important to ﬁote that
the SLD made no interim revisions to this page between January 6, 2006 and Jun;a 21,
2007 when the current version appeared on the SLD website.

During the Program Integrity Assurance (“PIA”) process, the SLD reviewer
requested and received copies of the free and reduced data calculations obtained from the
surveys conducted by the District. Its PIA response contained a letter from the District’s

Food Service/Nutrition Director documenting the survey methodology used by the

- iDistriet and suininarizingjihe data. At leastone copy ofithe survey form itself was
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included in the District’s response. The information sent supported the requested discount
stated on Garfield’s Form 471 application.

The free and reduced data obtained from the surveys provided the basis u‘;pon the
District calculated its discount percentages and supported a district-wide discoun:lt of
76%. The methodology and documentation submitted by Garfield to PIA clearly
substantiated the District’s discount percentage calculation.

B. THE USE OF NSLP FORMS FOR SURVEY PURPOSES WAS NOT
PROHIBITED AT THE TIME THE DISTRICT FILED ITS FCC FORM 471.

At all times during its application process, Garfield strove for full complil’mce
w1th the rules and regulations of the E-rate program. In the fall of 2006, in order ';co
properly determine the discount percentage to which it was rightfully entitled, sufrvey
data was obtained. This data was collected and processed several months prior to the
filing and certification of the District’s FCC Form 471 application. On June 21, 2007,
approximately eight (8) months after the surveys were sent — and more than four (4)

months after the Forms 471 were filed - the Reference Area of the SLD’s website first

..
ST e

published the prohibition stating that NSLP forms could not be used for surveys.
While National School Lunch Program (“NSLP”) datg is the primary means of
: determining a school’s level of discount, C.F.R. § 54.‘505(b)(i) pemai-ts an eﬁtity to use
several alternative mechanism methodologies to calculate cilisc‘:ounts.'1 These
méthoda‘lqg-ies are recognized as valid means of determining the level of need upon
which discount calculations for eligible products and services may be based. Since

C.F.R. § 54.505(b)(1) clearly states that the data.obtained fhrough alternative mechanism

I See 47 CIFIR. § 54.505(b) (1), (2); and Request for Review of the Decision of the Universal Service
A dmipistrator {byﬁedﬁe{g’eé‘d f(}{g'néjt, Pyerto Riéo, &t al. DA0G-1907,
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methodology may be used to determine a school’s level of need, Garfield elected to use

xthe sanctioned survey method to detertninethe shared discount level of its distric;t. It
followed the SLD instructions as posted on its vslrebsite in the Fall of 2006. It foliowed
procedures for survey methodology by distributing survey forms to all families in each of
its schools. The survey forms contained all necessary data requests. After the sﬁrvey
responses were received, the Food Service/Nutrition Director ascertained ltheﬁ the level of
returns met the minimum requirement of 50%. The Food Service/N utrition‘Dire;:tor then
tallied the responses for each school. The survey méthod employed permitted thie District
to accurately calculate the discount percentage to which it was entitled - 76%. I‘; was this
calculation upon which the Form 471 data relied.

? During the PIA process Garfield provided good faith responses to the questions

posed by Ashish Patel, the reviewer. The survey data, a letter from the Director of
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Nutrition/Food Services and at least one copy of the actual survey form itself were sent to

the reviewer in response to PIA requests for documentation supporting the requested

—

discount. The supporting documentation was provided within the prescribed time period
yet the reviewer rejected the documentation and reduced the discount percentage ‘from
76% to 69%. The District asked its reviewer to provide information documenting that the
INSLP prohibitien was in effect at the time of the 471 filing. He was unable to do so.

Nor did he have knowledge as to when the prohibition was -insl,plemented. He only knew
of the June 21, 2007 version on the SLD’s website and that he had been instructed that
NSLP forms could not be used for survey purposes for Funding Year 2007. Despite
repeated requests by the District, neither he, mor his supervisor could further elucidate the
authority upon w‘fbnohhe ibjasehd}bﬁs rejection of the survey forms, To the detriment of the
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District Mr. Patel then proceeded to reduce the Garfield’s shared discount percentage
from 76% to 69%..

‘When Garfield conducted its survey during the Fall of 2006 it complied With all
requirements in effect for surveys at that time and used the results as the basis -fo;r
calculating discount percentages for its District. Since it contained all the neceséary
survey elements, Garfield used the Ohio National School Lunch Program form as its
survey form. Use of the NSLP form was deemed to be an expedient method for
gathering student financial data required for many federal and state programs wit:ihout
imposing the substantial burden on families of comprehending and completing ai
multitude of different forms. The United States Department of Agriculture E‘ligi‘ibility
rMaﬁual For School Meals clearly states that NSLP data can be used [by a 'schoolj for a
vaﬁety of purposes.” Until after June 21, 2007, the date the SLD revised its Alternative
Discount Mechanisms webpage to expressly prohibit the use of NSLP forms for isurvey
purposes, NSLP forms had often been accepted by the SLD for E-rate survey pur:vposes.

C. THE SLD RETROACTIVELY APPLIED A PROCEDURAL RULE
CHANGE

Although limited in scope, the prior Orders of the FCC have recognized the patent
injustice to the applicant when the SLD implements procedural changes and applies them
iretroactively.’ In its prior Orders the FCC granted the applicants’ Requests for Review,
ifinding that the SLD acted incorrectly by wimpoging procedural requirements that were not

in effect at the time the applications were filed.

2tSee*USDA!Iﬂ‘lhgl,blhty Manual‘For{SohoolMeals revised January 2008, atpages jpage 52, et seq
1Seea€e ue&t!F%r % [ mvensal é‘envzaeAdmznﬁstrator’by Gzncznnatz City School
40¢ iy éff{ the ﬂ?epzsz@n ¥ vthe 7Umversal Service Administrator
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The accuracy of the survey calculations for Garfield was never challenged by the

- SLD. Neither was the matmer it whichthe survey was conducted or processed by the
District. Since the documentation -providéd by the District supported its requested shared
discount percentage, fche SLD should not have disregarded the documentation. While it
has the right to review data to determine accuracy and program compliance, the SLD
does not have authority to retroactively ﬁmplement :procedural policy changes. ﬁad the
procedural rule change been readily ascertainable on the SLD website prior to the Fall of
2006, the District would have had an adequate amount of time to create, disseminate and
collect new non-NSLP survey forms and certainly would have complied. The fa<::t is the
SLD did not make the information ,readi‘ly‘ available to applicants. Garfield’s Form 471
was filed in February 2007; the change to the Alternative Mechanisms website paélge was
not made until June 21" 2007. And, until June 21, 2007, there was no published
information readily available on the SLD’s website to alert Garfield that a rule cﬁmge
had been, or was about‘to be, made. Applicants frequently seek guidance on the SLD’s
website, especially in the “Reference Area” which USAC crgated expressly to provide
guidance to applicants. Bven SLD Help Desk personnel point people to the website for
instruction and guidance. To implement program changes that have a significant i-impact
on an application and yet omit posting them to the primary, sometimes only, :resoﬁrce
available to the applicant, is not only detrimental to the application process but is
ioontrary to the goal of providing financial support to the K-12 students, the true

beneficiaries of the E-rate program.
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D. THE FUNDING ‘COMMITMENT DECISION LETTER FAILED TO
PROVIDE ADEQUATE REASONS FOR REDUCING THE DISCOUNT
PERCENTAGE OF THE DISTRICT ~

The failure of the FCDL to provide sufficient information upon which the Distfic-t
could verify the correctness of the SLD’S calculations and adequately address isshes on
appeal exacerbates already frustrating circumstances. Especially since neither the PIA
reviewer nor his supervisor were able to cite authority for the SLD’s position, the vague
explanation in the FCDL left the District with the only logical conclusion: that the rule
fchange had been applied retroactively to their application. l

In the FCDL explanation, an applicant is entitled to be able to xunderstand:the
rationale underlying the SLD’s decision to reduce site discount levels.* In Garﬁéld’s
Funding Commitment Decision Letter the SLD failed to provide an explanation ‘tjhat
would allow the District to understand the basis for modifying its shared discoun‘é
,@ percentage. Inthe FCDL, for each FRN subject of this appee{l, all that was sta‘c‘edj in the
£ Funding Commitment Decision Explanation section was that the shared discoﬁnts were
reduced to a level sthat could be supported by third party data. Since the Commission’s
Order in Academia-Claret, ° USAC seems to have abandoned “insufficient
documentation” as the reason for rejecting discounts based on survey data and has
mep‘laced‘aitts unjustiﬁed/unéxplained rejection of -aitemative methodology calculations by
;pfeteﬁding they were never submitted, stating “the shared discount was reduced to a level
that couldbe validated by third party data.” Since all data was submitted by the District,

ito which third-party data is it that the SLD refers? The d}mioé of language fails to

*See :Rq'quest i @rﬂ?ev:ew of the Decwzon of the Universal Service Administrator by Terral School District
48, IDA. i -2023; }Reguest IF or?iew‘@fmhe @eazswn ofJﬂze Unzversal Ser,yzae Administrator by Mississippi
&See

. 48D
" e, anti ntisf E uaafzoig DAY002576, and RequestFor ?Revzew ithe Decision (gf the Universal Service
s eiipiszstrat % ’én%elsund a@oﬁ,wfnc, !Z{ i‘t?e lgﬁehool D;fi}jzat iDAsNo 106-1463;
.-‘:,;jﬁe,j{ F & 'ev o' ’of ol ea«zs«mn of ) hr3&7$ewzae45’mznzsﬁatorfby Academia Claret,
",e’@ @_tc.o”fe ‘No ’06 f C ,
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provide the District with any explanation for, or -understandiﬁg of, the basis for the SLD’s
rejection of the data submitted. In a case-such as this, where an applicant did not receive
sufficient notice or guidance regarding the changes the SLD made to the survey
methodology procedures, it is especially important for the FCDL to provide the
applicants with a reason for, and understanding of, the discount reduction so they may
adequately adciress the issues on appeal.

1. STATEMENT IN SUPPORT OF WAIVER

Throughout the application process Garfield complied with all substantivé rules of

the E-rate program. There is no allegation whatsoever that Garfield’s use of NSLP forms

_for survey purposes was done to waste, abuse or defraud the E-rate program. The FCC

has repeatedly reiterated is authority to waive rules for good cause shown:

The Commission may waive any provisien of its rules on its own motion
and for good cause shown. A rule may be waived where the particular ;
facts make strict compliance inconsistent with the public interest. In
addition, the Commission may take into account considerations of
hardship, equity, or more effective 1mplementat10n of overall policy on .
an individual basis. In sum, waiver is appropriate if spec1al
circumstances warrant a deviation from the general rule, and such
deviation would better serve the pubhc interest than strict adherence to -
the general rule. (footnotes omitted)® ‘

Although not readily ascertainable to E-rate program applicants, if the pro'cedural

imile stating that NSLP forms could not be used for survey purposes was in effect in

February 2007 before the filing of Garfield’s 471 Application 544469, Garfield requests
ithe FOC grant it a waiver-of the policy. If the procedural rule was properly implemented
prior to the filing of Garfield’s Form 471 application, it is certainly in the best interests of

the students of Garfield Gity Schoel District to have the procedural rule waived, If a

_wvawer iis m@t zgra'm“ced ﬁt us afhe sisuéients ofithe JDlstnot \W‘ho will suffer the hardship that the

H

, 0 Deczszo of the Iygivemal Seryice _@?mﬁmstrator by sthcgp Perny Middle
s ,theast il e ;ﬁp'%one Co.v. 1141@@ {8“9731? Q?a 164, 105 (D'C Cir. 1990)
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SLD’s reductions in discount percentages will bring. The FCC has routinely waived
compliance for procedural violations when the record contains no evidence of intent to
defraud or abuse the E-rate program.” Since there have been no allegations whatsoever
regarding Garfield’s intent to waste, abuse or defraud the program, should the FCC find
that the procedural prohibition regarding use of NSLP forms as surveys was in piace prior
to the Fall of 2006, the District should be granted a waiver of the rule.
IV. CONCLUSION
At the time it was utilized, the survey method used by Garfield was fully
supported by all necessary documentation and followed the then prescribed survc;y
method procedures. Those procedures had no prohibition against using NSLP f01::'ms for
survey purposes. By retroactively implementing a procedural rule change prohib%ivting the
use of NSLP forms for survey purposes, the SLD exceeded its authority and actedi
, contrary to FCC mandates. ’:l“he retroactive rule change applied by the SLD resul;ced in
; \the; rejection of the otherwise valid survéy data submitted by Garfield. In turn, thé
| rejection of the surveys resulted in District receiving an unwarranted reduction in'its
discount percentage to a lower peroentage than that to which it was actually entitled.
Based on the facts presented, the Garfield City School District should be allowed
to use the NSLP forms for survey purposes for Funding Year 2007-2008, whether so

granted on appeal or by waiver.

V. RELIBFREQUESTED

Garfield City Scheol District requests the FOC jgrant its Request for Review and

ffurther requests that the F.CC recognize its use of NSLP forms for survey purposes as

3,

o yalid at the imeé fhey were employed. Inithe alternative, if the FCC finds that the rule
yalid at the time fhey vere employed. Injthe alternative, §if th
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change was not retroactively applied by the SLD, Garfield requests that the FCC grant it |

a waiver allowing use of the forms for survey putposes for Funding Vear 2007, Garfield
further requests that the FCC order the SLD to correct its discount percentage calculation

to be 76% for all FRNs contained in 471 application 5444609.

Respectfully submitted,

@%m WCUMUL And/@oﬂ/

Linda Schfeckinger Sadlerl
Aftorney at Law
Ohio Bar No. 0000827
26010 Hendon Road
Beachwood, OH 44122

[ ‘ Phone: 216-288-1122

‘ Fax: 216-464-7315
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Step 5: Alternative Discount Mechanisms Fact Sheet

Schools may use alternative calculation methods to determine the level  Step 5: Calculate the Discount

of need for calculating discounts for eligible products and services. Level |
This fact sheet provides the following information on alternative calculation methods Urban or Rural |
for determining the level of need for calculating discounts for eligible products and

. Non-Instructional Facilities
services. -

. Discount Matrix
1. Primary_measure for Schools and Libraries discounts Alermative Discour;n NMochanime
2. Alternative methods .
3. Survey guidelines Library Consortium FAQ
4. Acceptable alternative measures of poverty
5. Existing sources
6. Matching siblings
7. Projections based on surveys
8. Unacceptable alternative methods

1. Primary measure for Schools and Libraries discounts '

The primary measure for determining discounts is the percentage of students eligible for free and reduced lunches under
the National School Lunch Program (NSLP), calculated by individual school. Students from family units whose income is at .
or below 185% of the federal poverty guideline are eligible for the NSLP. '

x>

2. Alternative methods
The Federal Communications Commission (FCC) also allows other methods to determine a school's level of need, as long

as those methods are based on - or do not exceed - the same measure of poverty used by NSLP.

These federally-approved alternative methods use data comparable to NSLP/data which are:

* o collected through alternative means such as a survey; or ! ' l ¥

» from existing sources such as Aid to Families with Dependent Children or tuition scholarship programs.

»
‘

3. Survey giidelines v
If a school chooses to do a survey, the&nllo.wing guidelines apply:

1. The survey must be sent to all families whose children attend the school.

2,  The survey must attain a response jate of at least 50%.

3. The survey must, at a minimum, contain the following information: -
o Address of family

» Grade level of each child
e Size of the family
o Income level of the parents

4. The survey must assure conﬁdentianlity (e.g., the names of the families are not required)

. " 4. Acceptable alternative measures of poverty
: The following measures of poverty are currently acceptable alternatives to NSLP seligibility:

1. Family income level at or below 185% of the federal poverty guideline. /
2.  Participation in one or more of the following programs:
* & Medicaid Yl '
e Food stamps

o

Supplementary Security Income (SSl)

Federal public housing assistance or Section 8 (a federal housing assistance program administered by the
Department of Housing and Urban Development)

¢ Low Income Home Energy Assistance Program

'8, Existing sources
' Schools may also use existing sources of data that measure levels of poverty, such as TANF or need-based tuition

-+ it A Forvrw . universalservice.org/sl/applicants/step05/alternative-discount-mechanisms.aspx 3/28/2006
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- « agsistance programs. However, these measures are acceptable for Schools and Libraries Program discount purposes only
‘ if the family inecome of participants is at or below the Income Eligibility Guidelines (IEG) for NSLP.

- o

-6. Matching siblings _ o .
The siblings of a student in a school that has established that the student's family income is at or below the IEG for NSLP

‘ may also be counted as eligible for discount purposes by the respeciive schools the siblings aftend.

For example, an elementary school has established through a survey that a student's family income Is at or below the IEG
for NSLP. That student has a brother and a sister who attend the local high school. The high school may use the status of
the elementary school sibling to count his high school siblings as eligible for discount purposes, without collecting its own
data on that family. !

7. Projections based on surveys
If a school has sent a questionnaire to all of its families and it receives a response rate of at least 50 percent, it may use

that data to project the percentage of eligibility for discount purposes for all students in the school.

For example, a school with 100 studenis sends a questionnaire to the 100 homes of those students and 75 of those
families return the guestionnaire. The school finds that the incomes of 25 of those 75 families are at or below the |EG for
NSLP. Consequently, 33 percent of the students from those families are eligible for Schools and Libraries support
purposes. The school may then project from that sample to conclude that 33 percent of the total enroliment, or 33 of the
100 students in the school, are eligible for the purpose of calculating discounts. i

8. Unacceptable alternative methods ;
The following alternative measures of poverty are NOT acceptable for determining discounts. They rely on projections
rather than on the collection of actual data: ‘

e Eeeder school method. This method projects the number of low-income students in a middle or high school

. aﬁ.ed on the average poverty rate of the elementary school(s) which "feeds” studgnts to the middle or high

by school. : h

o Proportional method. This method projects the number of low-income students in a school using an estimate of
local poverty.

s Extrapolation from non-random samples. This method uses a non-random sample of students chosen to
. derive the percentage of poverty in a school, such as those families personally known by the principal .
= ("Principal's method") or the families of students that apply, for financial aid (a non-random sample).

e Title 1 eligibility. This method uses eligibility for Title 1 funds as the criterion for estimating the level of poverty in
a particular school. Some measures of poverty eligible under Title 1 are indirect estimates of poverty and do not

£ ?ecﬁs?—aprily equate to the measure of poverty for the Schools and Libraries program discounts, namely. eligibility
or NSLP. ) :
.\-\\‘ |
A\ :
Step4  Select a Service Provider Precess Step 6  Determine Your Eligible Services
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